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SENDING ASYLUM SEEKERS ELSEWHERE: RECENT
DEVELOPMENTS IN AUSTRALIAN ‘SAFE THIRD COUNTRY’ LAW

Joanne Kinslor
Court decisions, plus changes to Australian legislation on refugee law, have the potential to sharply
restrict claims for asylum in Australia. Officers making judgements at the primary and review level will
have to take account of whether the applicant could have sought to take up or maintain rights to
residence in Third countries. The Minister for Immigration can also designate ‘safe third countries’
which the applicant may have resided in. In either of these two circumstances the applicant may not be
successful in his or her asylum claim. 

INTRODUCTION
During 1999 the Australian Government
expressed concern over Australia’s rising
number of on-shore asylum claims.
Unauthorised arrivals by air and boat
increased from 1,707 in 1997-98 to 3,032
in 1998-99.1 While the number of asylum
seekers reaching Australia’s border con-
tinued to remain small in comparison
with numbers in other western countries,2

the Australian Government was (and
continues to be) anxious about the
increased costs of detention and of pro-
cessing claims. Of particular concern to
the Government is the increase in people
smuggling and forum shopping that has
accompanied this rise in numbers.3 In
order to address these issues the Govern-
ment implemented a number of changes
to Australian refugee law in 1999. These
were designed to deter asylum seekers
from coming to Australia, reduce pro-
cessing procedures and limit the number
of successful asylum seeker claims.

This article examines two aspects of
the legislative changes that the Australian
Government implemented in December
1999:
• the bar to on-shore asylum seekers

making a valid application for a pro-
tection visa  under S91N(2)-(5) of the
Migration Act 1958; and 

• the obligation upon asylum seekers to
retain any residency rights that they

have, as stated in S36(3) of the Migra-
tion Act 1958 .4 
This discussion traces the develop-

ment of the ‘safe third country’ concept
in Australia.5 It looks first at how the use
of this concept involved a change in
Australia’s approach to the Refugee
Convention, which was led by the Full
Federal Court in Minister for Immigra-
tion and Multicultural Affairs (MIMA) v
Thiyagarajah in 1997.6 It then reviews
the case law subsequent to the
Thiyagarajah case, in order to observe
how the ‘safe third country’ concept is
being used in an increasingly restrictive
manner against asylum seekers in Austra-
lia. Finally, this article uses the case law
on this issue to discuss Australia’s new
‘safe third country’ legislation, and ana-
lyse it in terms of Australia’s obligations
under the Refugee Convention. 
 
AUSTRALIA’S OBLIGATIONS
UNDER THE REFUGEE
CONVENTION
As a signatory to the UN Convention
Relating to the Status of Refugees and
subsequent Protocol7 (hereafter the Refu-
gee Convention) Australia is obliged to
ensure that refugees who come to our
borders are protected, either in Australia
or another country.8 Article 1A(2) of the
Refugee Convention defines a refugee as
a person who:
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…owing to well-founded fear of being
persecuted for reasons of race, religion,
nationality membership of a particular
social group or political opinion, is outside
the country of his  nationality and is
unable or, owing to such fear, is unwilling
to avail himself of the protection of that
country; or who, not having a nationality
and being outside the country of his for-
mer habitual residence as a result of such
events, is unable or, owing to such fear, is
unwilling to return to it.

In the case of a person who has more
than one nationality, the term ‘the country
of his nationality’ shall mean each of the
countries of which he is a national, and a
person shall not be deemed to be lacking
the protection of the country of his nation-
ality if, without any valid reason based on
well-founded fear, he has not availed
himself of the protection of one of the
countries of which he is a national.
This definition is expressly qualified

by clauses 1C, 1D, 1E, 1F and Article
33(2) of the Refugee Convention. 

Of particular relevance to this discus-
sion is the exclusionary clause Article 1E.
It states that the Convention ‘shall not
apply to a person who is recognised by
the competent authorities of the country
in which he has taken residence as having
the rights and obligations which are
attached to the possession of the
nationality of the country’. The effect of
Article 1E is that someone who has
already been granted the rights that citi-
zens possess in a third country,9 even if
she/he does not have formal citizenship in
that third country,10 is not a refugee. 

This exclusionary clause was origi-
nally designed to apply to ethnic Ger-
mans from central and eastern Europe,
residing in Germany after the Second
World War, but without German citizen-
ship. Its purpose was to prevent these
people claiming refugee protection and

require Germany to accept responsibility
for them.11 However, as a component of
the definition of a refugee under the
Refugee Convention, this clause may be
applied more widely. 

ARTICLE 1E OF THE REFUGEE
CONVENTION: ITS APPLICATION IN
AUSTRALIAN LAW
The Federal Court first considered Arti-
cle 1E, in 1992, in Nagalingam v Minis-
ter for Immigration, Local Government
and Ethnic Affairs.12 This case concerned
a Sri Lankan national who had been
accepted as a refugee in Norway, where
he had lived from 1987 until 1990. In
1990 he left Norway for Australia on a
Norwegian alien’s passport that was valid
until 12 July 1992.13 In Australia, his
application for refugee status was
rejected, on the grounds that he was not a
refugee, due to the operation of the
exclusionary clause Article 1E. 

This ruling was appealed. The appeal
judge, Justice Olney, made it clear that it
was not sufficient for the applicant to
have refugee status in Norway for Article
1E to apply.14 Thus, Justice Olney
emphasised that Article 1E has a narrow
application, which should be strictly
applied and that the Department of
Immigration and Multicultural Affairs
(DIMA) be restrained from deporting the
claimant until the matter was furrther
considered.. 

In Barzideh v Minister for Immigra-
tion and Ethnic Affairs15 Justice Hill
further stressed the limited application of
Ariticle 1E. He held that Article 1E only
excluded an asylum seeker being consid-
ered a refugee when she/he holds ‘the
same rights and is under the same obliga-
tions as a national’16 of the country where
she/he was residing.

In 1997, the Full Federal Court deci-
sion of MIMA v Thiyagarajah17 also
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considered Article 1E. In this case the
respondent was a Sri Lankan national of
Tamil ethnicity. Before he entered
Australia in 1994 on a visitor’s visa the
respondent had been recognised as a
refugee in France and had been granted
permanent residency by France. He had
also been given a travel document that
allowed him re-entry into France. The
issue before the court was whether the
respondent had sufficient rights and
obligations in France to satisfy Article
1E.18 With regards to this issue, it had
been found that he was eligible to apply
for French citizenship, although he had
not applied. It had also been found that
without French citizenship, he was not
eligible to vote and was barred from
certain occupations, including work in the
public service. 

Relying on Article 1E, the Refugee
Review Tribunal (RRT) had refused the
respondent’s application for a protection
visa. That is, the RRT had decided that he
was not a refugee because he held rights
and obligations comparable to a French
national and, therefore, had prior
protection in France.19

This decision was appealed before
Justice Emmett, who found that the RRT
had erred in its interpretation and appli-
cation of Article 1E. Justice Emmett
emphasised that Article 1E was intended
to have only a very limited application
and did not extend to persons who had
merely obtained refugee status in a state
other than Australia or the state of their
nationality. Justice Emmett found that
Article 1E was only to apply to persons
who had all the rights of a national other
than actual citizenship and political
rights.

However, on appeal to the Full Fed-
eral Court, the scope of Article 1E was
not conclusively decided.20 Guided by
international developments (particularly

those occurring in Europe), the court21

removed the need to apply Article 1E22

and instead introduced the concept of
protection in a ‘safe third country’ into
Australian law.23 The leading judgement
in this case addressed the issue of
whether the respondent could be removed
from Australia by solely focusing upon
whether he had ‘effective protection’ in
France. Or, in other words, the focus was
on whether France was a ‘safe third
country’ in relation to the respondent. 

The significance of this assessment
was that if the respondent had ‘effective
protection’ in France Australia could
return him to France without breaching
its non-refoulement obligations under the
Refugee Convention, regardless of
whether the respondent was a refugee or
not. Thus, the Full Federal Court articu-
lated the fact that, consistent with its
obligations under the Refugeee Conven-
tion, Australia could send an asylum
seeker to a ‘safe third country’ without
determining her/his refugee status.24

THE ‘SAFE THIRD COUNTRY’
CONCEPT UNDER THE REFUGEE
CONVENTION
The non-refoulement obligations of the
Refugee Convention are set out in Article
33(1), which states:

No Contracting State shall expel or return
(‘refouler’) a refugee in any manner what-
soever to the frontiers of territories where
his life or freedom would be threatened
on account of his race, religion, national-
ity, membership of a particular social
group or political opinion.
The ‘safe third country’ concept holds

that a Contracting State acts in accor-
dance with these obligations when it
sends an asylum seeker back to a ‘third
country’, which is considered to be
‘safe’.25 In this context ‘third country’
refers to a country other than the Con-
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tracting State or the country of which the
asylum seeker is a national.26 ‘Safe’ is
defined as a country where the asylum
seeker is free from the threat of persecu-
tion.27 Asylum seekers who travel beyond
a ‘safe’ country28 are considered ‘forum
shoppers’29 who are engaging in ‘migra-
tory movement rather than movement
necessary for the purpose of obtaining
protection’.30 Consequently, Contracting
States have considered it reasonable for
such asylum seekers to be subject to
normal immigration controls.31 Moreover,
with respect to ‘forum shoppers’ who
apply for asylum in two or more
countries,  concern has been expressed by
many Western governments that are
concerned that resources are wasted
because two or more countries will be
assessing the same claim. 

In defending the notion that asylum
seekers should apply for asylum in the
first country available, reference has been
made to Article 31(1) of the Refugee
Convention, on the grounds that this
article requires an asylum seeker to travel
directly from the country in which they
have suffered persecution.32 Article 31(1)
states:

The Contracting States shall not impose
penalties, on account of their illegal entry
or presence, on refugees who, coming
directly from a territory where their life or
freedom was threatened in the sense of
Article 1, enter or are present in their
territory without admission, provided that
they present themselves without delay to
the authorities and show good cause for
their illegal entry or presence. 
However, using Article 31 as a justifi-

cation for not considering an asylum
seeker’s claim to refugee status entails
using this article in a manner that differs
significantly from its original purpose.
Article 31’s original purpose was to
recognise that refugees may not be able

to obtain proper immigration documents
and may need to flee situations of perse-
cution by extra-legal means.33

‘EFFECTIVE PROTECTION’: THE
‘SAFE THIRD COUNTRY’ CONCEPT
IN AUSTRALIAN CASE LAW
MIMA v Thiyagarajah (1997) focused on
Australia’s non-refoulement obligations
under the Refugee Convention (set out
above) in order to examine how asylum
seekers (whether they be refugees or not)
may be returned to ‘safe third countries’
where they are not at risk of persecution.
Justice Von Doussa  stated that an asy-
lum seeker could be removed in accor-
dance with Australia’s obligations under
the Refugee Convention if it was deter-
mined that she/he had ‘effective protec-
tion’ in a third country (other than Aus-
tralia or the country of her/his national-
ity). In deciding whether the asylum
seeker had ‘effective protection’, Justice
Von Doussa’s judgments in MIMA v
Thiyagarajah held that the following
considerations should be addressed:

1. Whether the applicant has the right to
reside in, enter and re-enter the third
country;
2. Whether there is a risk that the third
country will return the applicant to a
country where he claims to fear persecu-
tion; and
3. Whether the applicant has a well-
founded fear of persecution in the third
country itself.34

Under MIMA v Thiyagarajah (1997),
if the first of these questions can be
answered affirmatively and the last two
negatively, the applicant may be returned
to the relevant ‘safe third country’. 

Judgments in subsequent cases have
further considered the conditions which
must be satisfied in order to effect
removal to a ‘safe third country’ by
deciding issues that were not relevant to
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the factual situation in MIMA v
Thiyagarajah.

Rajendran v MIMA (1998)35 raised the
issue of whether an asylum seeker who
had not been recognised as a refugee in a
country of prior protection could be
removed without the Refugee Convention
being breached. In this case, the appellant
was a Sri Lankan national who had been
granted permanent residence,36 but not
refugee status, in New Zealand prior to
coming to Australia. 

The Full Federal Court upheld the
Federal Court judge’s ruling that removal
under MIMA v Thiyagarajah should not
be restricted to cases where the applicant
has been granted refugee status in the
relevant third country.37 It further con-
firmed that asylum seekers who were
entitled to permanent residence (and, in
time, citizenship) and had been provided
with ‘effective protection’ in a third
country could be safely returned there.38

In MIMA v Gnanapiragasam (1998)39

the issue was whether an applicant could
be returned to a third country in which
she/he did not have permanent residency.
The relevant applicants were spouses of
Sri Lankan nationality who, before com-
ing to Australia, had been granted perma-
nent residency by Germany but this per-
manent residency was relinquished upon
entry into Australia. It was relevant in
this case that Germany was a party to the
Refugee Convention, but it was not
known whether Germany had earlier
recognised the applicants as refugees. 

Justice Weinberg of the Federal Court
found that it was reasonable to assume
the applicants would receive temporary
residence in Germany and that they
would be able to have their claim for
refugee status assessed in Germany. He
held that, therefore, the applicants may
have ‘effective protection’ in Germany,
despite not having permanent residency

there and that this should have been
considered by the Refugee Review Tri-
bunal. However, he did stipulate that a
right to temporary residence alone was
insufficient. Australia must also be satis-
fied that the third country would not
refuse entry and that the third country
would assess the applicants’ claim to
refugee status under the Refugee Con-
vention.40 Thus, he held that the mini-
mum conditions discussed above, under
the heading ‘The ‘Safe Third Country’
Concept Under the Refugee Convention’,
must be satisfied, that is, that the relevant
asylum seekers will not be persecuted in
the relevant third country and that they
will not be removed from the third coun-
try to a country where they are at risk of
persecution.

Most recently, the application of the
‘safe third country’ concept was signifi-
cantly broadened in MIMA v Al-Sallal
(1999).41 This case is particularly impor-
tant because it addressed the issue of
whether a ‘third country’ need be a party
to the Refugee Convention in order to
provide ‘effective protection’. The
respondent was a stateless Bedoon who
was born in Kuwait and had subsequently
moved to Iraq and then to Jordan. The
concern raised in this case was that if the
respondent was returned to Jordan, which
was not a signatory to the Refugee Con-
vention, the respondent was at risk of
being refouled to Iraq or Kuwait.

The Full Federal Court held that while
it is relevant, it is not determinative
whether a third country is a party to the
Refugee Convention.42 Rather, the rele-
vant question is whether there is a ‘real
chance’ that the applicant will be
refouled from the relevant third country
to their country of origin, where they
have a well-founded fear of persecution.43

The RRT’s decision of fact: that the
applicant had a right to re-enter and
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reside in Jordan where he would not be
refouled to Kuwait and where he had
effective protection from the harm that he
feared in Iraq and Kuwait, was upheld
and the respondent’s application for a
protection visa denied.

PROTECTION IN THIRD COUNTRIES
UNDER SUBDIVISION AK OF THE
MIGRATION ACT 195844

Under legislation S91N(2-5) of Subdivi-
sion AK passed in December 1999 asy-
lum seekers who have resided for seven
days or more in an ‘available country’45

which they have a right to re-enter and
where they may reside cannot apply for a
protection visa.46 The stated purpose of
this legislation is to ensure that an asylum
seeker who ‘can avail himself or herself
of protection from a third country’ does
so. In such cases, an asylum seeker’s
claim to refugee status  in Australia will
not be assessed. 47 

Although this legislation does not use
the phrase ‘safe third country’, its justifi-
cation is comparable to the justification
used for returning asylum seekers to ‘safe
third countries’ because removal follow-
ing the application of S91N is conducted
on the assurance that an asylum seeker
has protection outside Australia.48 To the
extent that the case law has held that asy-
lum seekers may be returned to ‘safe’
countries without their refugee status
being determined, this legislation codifies
the case law. Nevertheless, s91N(2) is
also distinct from previous case law in
that it relies upon ‘country assessments’
rather than ‘individual assessments’ in
order to determine whether a country is
safe in relation to a particular asylum
seeker. Moreover, it is different from
previously implemented ‘safe third coun-
try legislation’49 because it allows coun-
tries to be listed without the existence of
an international agreement addressing

their protection.50 
The legislation states that asylum seek-

ers who have a right to re-enter51 and
reside in an ‘available country’ about
which the Minister has made a ‘declara-
tion’ are prohibited from applying for
protection visas in Australia. S91N states:

(2) This Subdivision applies to a non-
citizen at a particular time if at that time:
a)  the non-citizen has a right to re-enter

and reside in, whether temporarily or
permanently and however that right
arose or is expressed, any country (the
available country) apart from:

i) Australia; or
ii) a country of which the non-

citizen is a national; or
iii) if the non-citizen has no coun-

try of nationality — the
country of which the non-citi-
zen is an habitual resident; and

b)  the non-citizen has ever resided in the
available country for a continuous
period of at least 7 days or, if the regu-
lations prescribe a longer period, for at
least that longer period; and

c) a declaration by the Minister is in
effect under subsection (3) in relation
to the available country.

(3) The Minister may, after considering
any advice from the Office of the United
Nations High Commissioner for Refugees:
a) declare in writing that a specified

country:
provides access, for persons seeking
asylum, to effective procedures for
assessing their need for protection;
and
i) provides protection to persons to

whom that country has protection
obligations; and

ii) meets relevant human rights stan-
dards for persons to whom that
country has protection
obligations; or

iii)in writing, revoke a declaration
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made under paragraph (a).
(5) The Minister must cause a copy of a
declaration, or of a revocation of a decla-
ration, to be laid before each house of
Parliament within 2 sitting days of that
House after the Minister makes the decla-
ration or revokes the declaration.
S91N(2) sets down three essential

conditions, which must be satisfied before
an asylum seeker can be barred from
making a protection visa application.
First, the asylum seeker must have a right
to re-enter and reside in a third country
(other than Australia or the asylum
seeker’s country of nationality) called an
‘available country’: s91N(a). Second, the
asylum seeker must have resided in the
relevant available country for at least
seven days continuously. The seven days
may have occurred at any time in the past:
s91N(b). Third, the country to which the
asylum seeker is to be returned must have
been declared by the Minister to meet
certain minimum standards: s91N(2) (c).

When does a right to re-enter and
reside in a third country exist?
A right to re-enter and reside is one of the
conditions of removal to third countries
originally set down in MIMA v
Thiyagarajah. The significance of this
condition is that an asylum seeker must
be able to re-enter and reside in a third
country before she/he can be held to
enjoy ‘effective protection’ in that third
country, since ‘effective protection’
includes freedom from the risk of refoule-
ment from that third country.52

Under Tharmalingam v MIMA53 this
right must be established in fact in the
individual case as more than a possibility,
but it does not need to be guaranteed by
the third country. In this particular case
the applicant had been residing in France
and had travelled to Australia on a French
visa, which he had not renewed within the

stipulated time limit. On the issue of the
applicant’s right to re-enter and reside in
France, the RRT concluded that, although
the applicant’s re-entry to France was not
guaranteed, it was highly likely that
France would renew his visa if he were
refused a protection visa in Australia.
Relying on this finding, the RRT refused
to grant the applicant a protection visa on
the grounds that he had effective protec-
tion in France. The Federal Court dis-
missed two appeals against this decision.

The use of international agreements
Australia may use bilateral or multilateral
agreements in order to establish a right for
asylum seekers to re-enter and reside in
particular countries.54 However, devel-
oping workable agreements that accord
with international human rights standards
is a difficult process. An example was the
protracted, yet failed, attempt of the US
and Canada to develop an agreement
which the US could use in legislation
similar to Australia’s new legislation.55

Moreover, once readmission agree-
ments are established they can be difficult
to operate because states are often reluc-
tant to accept returned asylum seekers.
For instance, in Germany, decision-
makers now seek to avoid using readmis-
sion agreements because receiving states
often protract and complicate the read-
mission process and interpret readmission
agreements restrictively in an effort to
avoid receiving asylum seekers.56

The right to re-enter and reside may be
temporary
It is noteworthy that an asylum seeker’s
right to temporarily re-enter and reside in
a third country is sufficient to satisfy the
first condition of S91N(2). This is consis-
tent with Justice Weinberg’s judgement in
MIMA v Gnanapiragasam (1998). In his
judgement, Weinberg states that ‘(t)here is
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no reason in principle why Article 33
should rest upon nothing less than an
entitlement to “permanent residence” in
the “safe third country”’.57 Nevertheless,
a right to temporary residence depends
upon the  finding that a third country is
safe for an asylum seeker to return to and
if the right will create an opportunity for
the asylum seeker to have their claim for
refugee status assessed in accordance with
the Refugee Convention.58 This empha-
sises the importance of this condition
being coupled with the other conditions of
s91N(2), since a right to temporary re-
enter and reside is not sufficient in itself to
guarantee effective protection in a third
country. Rather, as Justice Weinberg
states, an examination of an asylum seek-
er’s right to re-enter and reside should
constitute part of an individual assessment
of an asylum seeker’s situation. Justice
Lehane in Al-Anezi v MIMA describes the
case law’s approach to this issue thus:

What the cases emphasise is that the
inquiry is directed to the position of the
particular applicant. Has the applicant a
right of admission (or readmission) to the
third country concerned? Has the applicant
a right to reside there? Will the third coun-
try give proper consideration to the appli-
cant’s claim for protection as a refugee?
Information concerning the attitude of the
third country generally to persons in posi-
tions analogous to that of the applicant is
relevant to the inquiry. But the inquiry is
directed to the rights and treatment which
the third country will accord to the particu-
lar applicant.59

The legislation passed in December
1999 is consistent with this approach, in
that s91N(2)(a) addresses the first and
second questions and s91N(3)(i) addresses
the third question. The legislation also
employs general third country information
in assessing an individual’s situation.
However, the inquiry set down in the

legislation is not ‘directed to the rights
and treatment that the third country will
accord to the particular applicant’.
Instead, the rights and treatment that an
asylum seeker will receive in a third
country are assessed according to general
country information, as directed by
s91N(3).

Past residence in an available country
S91N(2)(b) stipulates that an asylum
seeker must have a connection with the
relevant third country of residence for a
minimum of seven continuous days60 for
s91N to operate. The issue of how long
an asylum seeker should have resided in
a third country is relevant to the opera-
tion of the ‘safe third country’ concept in
that it provides information as to the
opportunity that the asylum seeker had to
seek and gain refugee status in that third
country.61 This issue is particularly perti-
nent to Australia because ‘the geograph-
ical situation of Australia is such that it is
unlikely any refugee will reach its shores
as a result of a direct flight’.62

Australia’s minimum requirement of
seven days means that asylum seekers
who have made short transit stops in third
countries are not excluded from applying
for protection visas under s91N.
However, asylum seekers who stop in
countries for seven days or longer will
satisfy this clause, unless the Migration
Regulations have lengthened this time
period in a specific instance. This raises
the issue of whether asylum seeker’s who
have stayed in a country for a period of
seven days or more on their way to Aus-
tralia should be considered to have bro-
ken their journey and to have had suffi-
cient opportunity to seek asylum outside
Australia. With respect to this issue,
Justice Nicholson accepted, in Kabail
(1999), that the asylum seeker could be
unaware of her rights to residency after
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being in that country (in Kabail’s case,
Italy) for one month. In subsequently
setting this time limit at seven days, the
Australian Government has expressed its
disagreement with Jutsice Nicholson’s
assessment. However, the Government
has not provided reasons, nor justifica-
tion, for the time frame that it has set
down. It is of concern that this seven-day
requirement does not allow for assess-
ment of an asylum seeker’s individual
circumstances. This is in direct opposi-
tion to opinion expressed in Australian
case law, which stresses that for decisions
of this nature to be made in accordance
with the Refugee Convention, they each
‘should be considered on (their) own
circumstances’.63 Whether the Minister’s
power to intervene and allow an
application to be made because of an
individual’s circumstances is sufficient to
remedy this problem is discussed below.

The receiving country declared to be
meet minimum standards
Three basic criteria 
Section 91N(2) can only operate to
remove an asylum seeker to a ‘safe third
country’ if the Minister has declared that
country to meet certain minimum protec-
tion standards. First, a country must
provide effective procedures for asylum
seekers to have their claims for protection
assessed: s91N(3)(a)(i). Second, it must
provide protection to persons to whom it
has protection obligations: s91N(3)(a)(ii).
Third, it must protect the basic human
rights of those to whom it owes
protection: s91N(3)(a)(iii). A declaration
may only be made under s91N(3) after
the Minister has considered any advice of
the United Nations High Commission
(UNHCR).64 

Under MIMA v Al-Sallal (1999) coun-
tries such as Jordan, that are not signato-
ries to the Refugee Convention, may

satisfy s91N(3)(a)(i). The reason why a
country such as Jordan would satisfy
s91N(3)(a)(i) is that it had been found to
protect refugees, even through it had not
made a formal commitment to do so. That
is, Jordan in fact provides protection to
asylum seekers to whom it has protection
obligations under international law, even
though it has not formally accepted that it
is under such obligations.65 The RRT
found, in Al-Sallal, that Jordan respects
the right of refugees to asylum in accor-
dance with the UNHCR’s guidelines, and
that it does not refoule/deport refugees.66

However, Al-Sallal was concerned with
the circumstances of an individual asylum
seeker and, therefore, it is uncertain
whether this ruling can be extended to
cover ‘country assessments’ made under
s91N(3). One of the issues pertinent to
this question is raised by a finding made
by the RRT in Al-Sallal. The RRT found
that, as an exception to Jordan’s practice
described above, in March 1995 Jordan
had forcibly repatriated an Iraqi national
without permitting the UNHCR to medi-
cate in the matter.67 Since the asylum
seeker in Al Sallal was not an Iraqi this
finding was not relevant to the decision
made in that case, which was only con-
cerned with an individual.68 By contrast,
however, such a finding would be
relevant to assessing Jordan under
s91N(3)(a)(i). This is because a
declaration made under s91N(3) applies
to all asylum seekers from the declared
country. However, such a finding may not
be determinative in the making of a
declaration because a country does not
need to be able to guarantee protection
under the Refugee Convention in order to
be viewed as a country that provides
protection to persons to whom it has
protection obligations.69

S91N(3)(a)(iii) requires that the third
country treat asylum seekers in accor-
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dance with basic human rights standards.
This refers to the standards set out in
international conventions such as the
United Nations Declaration of Human
Rights, the Convention Against Torture
and the International Convention and
Civil and Political Rights.

A final assessment on the operation of
S91N in terms of Australia’s non-refoule-
ment obligations under the Refugee Con-
vention will depend upon how this provi-
sion is interpreted. The legislation does
not specifically define phrases used in the
legislation, such as ‘effective proce-
dures’, ‘protection obligations’ and ‘rele-
vant human rights standards’. Knowing
what definitions will be used is necessary
for discovering the standards by which
Australia will assess countries that are
not signatories to the Refugee Conven-
tion70 and signatories that interpret its
provisions restrictively.71 Furthermore, an
assessment of whether this clause will
operate in accordance with the Refugee
Convention must incorporate information
about how the status of countries listed
under s91N(3) will be reviewed. In this
regard, DIMA has advised the author that
it constantly monitors the law and prac-
tice of countries with respect to asylum
seekers and would, therefore, be in a
position to promptly advise the Minister
of changes that occur in declared coun-
tries. Such information may be used by
the Minister to revoke a declaration in
appropriate circumstances.72

Determination on a collective rather
than individual basis
What is evident about clause S91N(3) is
that it allows determinations to be made
about a country’s conditions that may
then apply to a group of people. This is in
contrast to determinations on country
conditions being made in relation to an
individual. For countries such as Ger-

many and the United Kingdom, such
‘group determinations’ are ‘justified’ as
the only viable means for dealing with
mass migration movements. Australia’s
primary motivation is for implementing
this legislation is forum shopping.

The problem with using such ‘group
determinations’ is that, although a coun-
try may be generally ‘safe’, it may not be
‘safe’ in relation to certain individuals. A
further difficulty is that conditions within
a country may vary, thus undermining an
overarching declaration about a country.
Being aware of such issues, Australian
courts have stated in the past that ‘the
individual circumstances of the asylum-
seeker are central to any refugee claim’73

when assessing removal to a ‘safe third
country’.

DISCRETION OF THE MINISTER
Section 91Q of the Migration Act 1958
sets out the circumstances under which
the Minister may determine that, contrary
to s91N, an asylum seeker should not be
barred from applying for a protection visa
under s91P. In such instances, an asylum
seeker would have seven days to re-
submit a protection visa application:
s91Q(1). The Minister may exercise this
discretion in circumstances where an
asylum seeker ‘might not be able to avail
himself or herself of protection from the
country, or any of the countries’ that
she/he may be removed to under ss91N-
P.74 However, the discretion may only be
exercised if it is in ‘the public interest’
for the Minister to do so.75 

This is an important discretion which
provides an opportunity for an asylum
seeker’s individual circumstances to be
examined. Unfortunately, the nature of
this discretion makes it an inadequate
safeguard for ensuring that Australia’s
non-refoulement obligations are not
breached.76 
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First, this discretion that ‘may only be
exercised by the Minister personally’:
s91Q(3).77 Considering the many respon-
sibilities that the Minister has and the
thousands of requests he currently
receives each month under ‘discretion
clauses’78 similar to s91Q, it is unreason-
able to expect the Minister to have the
time to properly consider each request in
accordance with Australia’s non-refoule-
ment obligations. Rather, DIMA officials
will deal with the majority of applica-
tions. Such officials will be provided with
guidelines for forwarding particular cases
to the Minister for consideration, but are
not to assess thoroughly an application
themselves.

Second, this discretion constitutes a
political decision which is made by a
politician and is tabled in Parliament:
s91Q(4). Procedural fairness is compro-
mised in this process because the Minis-
ter is not an independent decision-maker
free from immigration control and other
government interests.79 Moreover, the
public and political nature of decision
making using the discretion may be influ-
enced by political concerns, such as an
unwillingness to condemn a particular
country in Parliament.

Third, this safeguard is compromised
by its inadequate review mechanisms.
S91Q(7) states that the Minister cannot
be forced to make a decision as to
whether this discretion should be used or
not. This means that if the Minister
decides not to consider whether to use the
discretion he/she cannot be questioned.
Moreover, when the Minister makes an
unfavourable decision against an appli-
cant, the applicant does not have effective
access to judicial review because the
discretion is ‘non-compellable’.80 That is,
a court cannot quash or set aside a deci-
sion made under s91Q, nor require the
Minister to further consider the decision.

AN OBLIGATION TO RETAIN
RESIDENCY RIGHTS: S36(3)
In the event that an asylum seeker is not
barred from making a protection visa
application under s91N, s36(3) of the
Migration Act 1958, also passed in
December 1999, may nevertheless act to
exclude her/him from protection in Aus-
tralia. S36(3) states:  

Australia is taken not to have protection
obligations to a non-citizen who has not
taken all possible steps to avail himself or
herself of a right to enter and reside in,
whether temporarily or permanently and
however that right arose or is expressed,
any country apart from Australia, includ-
ing countries of which the non-citizen is a
national.  
This section operates independently of

s91N.  This means that it may be applied
in instances when s91N cannot be applied
and that it is operating now, while
s91N(2) remains inoperative (due to the
fact that, as yet, the Minister has not
made a declaration about any country in
accordance with s91N(3)).  

S36(3) works similarly to s91N(2) in
that it states that Australia is not obliged
to protect asylum seekers who have a
right to enter and reside in a country
outside of Australia, on the proviso that
the asylum seeker does not have a well
founded fear of being persecuted for a
Convention reason in that country or a
fear of being refouled by that country to
another country where she/he fears perse-
cution: s36(4) and (5).
  S36(3) differs from s91N(2) in that it
is not limited to third countries, but
instead applies to an asylum seeker's
country of nationality.  Moreover, the
‘nationality’ that is relevant to this provi-
sion is nationality that is ‘determined
solely by reference to the law of that
country’: s36(6). This may change the
situation for East Timorese asylum seek-
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ers.  Previous to this legislation the case
law has held that asylum seekers from
East Timor must have ‘effective nation-
ality’ in Portugal to be refused protection:
Jong Kim Koe v MIMA (1997).81 In
contrast, under s36(3)-(6) it may be suffi-
cient that East Timoreans have Portu-
guese nationality according to the laws of
Portugal.82 If this is the case, East Timor-
ese asylum seekers who have not pursued
all avenues in an effort to gain residency
in Portugal may be denied protection in
Australia under s36(3).

S36(3) also differs from s91N(2) in
that it does not act as a bar to an asylum
seeker making a protection visa applica-
tion.  Rather, decision-makers should
take s36(3) into account in the process of
considering a protection visa application.
Finally, s36(3) is distinct from s91N in
that it expressly places an obligation
upon asylum seekers to ensure that they
maintain any residency rights that they
have.  This is consistent with the ruling in
MIMA v Prathapan (1998)83 which held
that an asylum seeker’s unwillingness to
take up protection in a third country must
be based upon a well-founded fear of
persecution for a Convention reason.

However, it is not clear whether the
‘right to enter and reside’ which is the
subject of s36(3) must exist at the time
when an asylum seeker’s application is
being considered.  This provision may
cover situations where the asylum seeker
had a ‘right to enter and reside’, which
they failed to take up and consequently
lost. In this event it is likely that Australia
would not be able to remove such an
asylum seeker to a third country (because
the asylum seeker would have lost her/his
right to re-enter that country) and that,
therefore, the asylum seeker would be left

in immigration detention, due to the fact
that Australia has excluded him/her from
protection. 

CONCLUSION
The most significant distinction between
the case law and s91N(2) is that s91N(2)
allows an asylum seeker to be barred
from making a protection visa application
without their individual circumstances
being thoroughly considered.  The case
law bars asylum seekers from having
their refugee status assessed if they have
‘effective protection’ in a third country.
Nevertheless, it considers the individual
circumstances of an asylum seeker in
deciding whether she/he had ‘effective
protection’ in a third country. By
contrast, under s91N(2), the Minister for
Immigration may declare countries to be
‘safe’ and, following this, deci-
sion-makers can assume that all asylum
seekers travelling from the listed coun-
tries will be afforded protection in those
countries and may be returned there if
they have a right to re-enter and reside
there.84 

Looking at the combined effect of
developments in Australian case law and
the legislative changes discussed above,
the situation that asylum claimants face
in Australia is changing significantly.
Almost all the boat people from the Mid-
dle East have been receiving three year
protection visas.  This is unlikely to
continue as decision makers considering
protection claims take account of the
decision of Al Sallal as well as the new
legislation regarding ‘safe third coun-
tries’ about which the Minister has made
a declaration and the new legislation
concerning ‘obligations to retain resi-
dency rights’.
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